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RECENT DECISIONS. 

Adverse Possession — Tacking — Privity. — A railroad fenced in only 
part of its right of way, the remainder being occupied for less than 
the statutory period by each of the successive owners of an adjoin- 
ing tract, the tenancies of the last two alone amounting to more 
than the statutory period. The whole right of way was, however, ex- 
cepted in the conveyances from each to his successor. Held, the Tail- 
way company's claim was not barred by the Statute of Limitations. 
Sheldon v. Mich. Cent. B. 0. (Mich. 1910) 126 N. W. 1056. See 
Notes, p. 761. 

Agency — Undisclosed Principal — Liability on Unauthorized Cox- 
tracts. — The licensee and manager of a hotel bought whiskey on credit 
from plaintiffs, who brought suit on the contract, against the owners 
of the hotel as undisclosed principals, notwithstanding the agent, in 
entering into the contract, had violated his express instructions. Held, 
the defendants were liable. Kinahan & Co. Ltd. v. Parry et al. (1910) 
102 L. T. 826. See Notes, p. 763. 

Bankruptcy — Election op Bemedies — Keceipt op Dividends as Basis 
op Estoppel. — The plaintiff sold goods to the defendant, relying on his 
false representations as to his solvency. The defendant became bank- 
rupt. Under Bankruptcy Act of 1898 Sect. 17, amended 1903, such 
debts are exempted from discharge. The plaintiff shared in composi- 
tion proceedings and accepted a pro rata dividend. He later brought 
an action of deceit for the balance of the purchase price. Held, the 
plaintiff could recover. Talcott v. Friend et al. (C. O. A. 7th O. 1910) 
179 Fed. 676. 

Under the Bankruptcy Act of 1841 Sect. 1, only debts contracted 
through fraud while acting in a fiduciary capacity were exempted 
from discharge. Such debts were nevertheless held to be provable, 
and if proved and a dividend received thereon they were discharged 
like other debts. Chapman v. Forsyth (1844) 2 How. 202 ; cf. Morse v. 
City of Lowell (Mass. 1843) 7 Mete. 152. By express provision of 
the Act of 1867 § 33, a debt fraudulently contracted might be proved 
in bankruptcy, and a dividend was received simply as payment on 
account. Strand v. Bradner (1884) 114 U. S. 555. This provision is 
lacking in the Act of 1898 as it was in the Act of 1841; and while 
the list of debts exempted from discharge is larger, Bankruptcy Act of 
1898 Sect. 17, 30 Stat, at L. 550, such debts are nonetheless provable, 
Crawford v. Burke (1904) 195 U. S. 176, 186; Eavanaugh v. Mclniyre 
(N. T. 1908) 128 App. Div. 722, 726, and if proved and a dividend 
received, under Chapman v. Forsyth supra they would be discharged 
like other debts. It does not follow however that the tort liability 
arising from the same transaction is barred by the discharge of the 
debt; for although a creditor cannot, by electing to sue in tort, avoid 
the effect of the statute in discharging a provable debt not expressly 
exempted, Crawford v. Burke supra, no such express provision governs 
the discharge of exempted debts which have been proved. On principle 
there seems to be no reason why the proof of a claim in bankruptcy 
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should estop the creditor from suing in fraud to collect the balance ; 
Frey v. Torrey (N. X. 1902) 70 App. Div. 166, 170, aff'd 175 N. T. 
501; for, as was pointed out in the principal ease, actions for the 
debt and in tort for the fraud are not inconsistent, both being in 
affirmance of the contract fraudulently obtained. The conclusion of 
the principal case therefore conforms to principle and does not appear 
to violate the doctrine of stare decisis. 

Conflict op Laws — Contracts Concerning Immovables — Lex Locos 
Contractus. — An English corporation contracted to give a mortgage on 
land in Rhodesia, and to give mining rights with privileges of period- 
ical renewal in perpetuity. After the mortgage debt was paid the mort- 
gagor sued to have the promise to grant a renewal declared void. Held, 
English law governed and the contract was invalid. British South 
Africa Co. v. Be Beers Cons. Mines Lint. (1910) 103 L. T. 4. 

Although it' is admitted that rights in land cannot be created ex- 
cepting in conformity with the lex situs, Bank of Africa v. Cohen, 
L. R. [1909] 2 Ch. 129, the English courts of equity have gone to the 
length of holding that in an action in personam transactions occurring 
in England would be judged according to English law, although con- 
cerning foreign land. Ex parte Pollard (1838) Mont. & Ch. 239. While 
conveyances must be subject to the lex rei sitae, because no other law 
has any power over the land itself, Westlake, Priv. Intern. Law 202- 
215, it has been urged that contracts as distinguished from convey- 
ances cannot be governed by the lex rei sitae but are governed by the 
lex locus contractus. Poison v. Stewart (1897) 167 Mass. 221. The 
contrary rule has been applied in some jurisdictions with regard to cove- 
nants in deeds, Fisher v. Parry (1879) 64 Ind. 465, at least where they 
run with the land, Biley v. Burroughs (1894) 41 Neb. 296, although 
a distinction has been made where they are purely personal. Bethell v. 
Bethell (1876) 54 Ind. 428. Mortgages, being conveyances, are gen- 
erally subject to the lex situs, Swank v. Hufnagle (1887) 111 Ind. 453. 
but in some states they have been treated as mere incidents to the debt, 
Yarick's Ex'rs. v. Crane (1837) 4 N. J. Eq. 128, and in England they 
have been considered as contracts in so far as they create personal 
rights enforceable in equity. Carstown v. Johnston (1796) 3 Ves. Jr. 
170, 179. As the true distinction seems to be between property rights 
and those based on contract, the principal case, not going the entire 
length of some of the cases in its jurisdiction, is apparently sound and 
in harmony with the better view in this country. 

Constitutional Law — Delegation of Taxing Power — Public and 
Private Corporations. — A statute empowered a court, upon the initi- 
ative of any ten citizens of the state, to appoint commissioners to 
determine the bounds of a drainage district and the cost to be incurred 
independent of any control by the voters, and required the municipality 
to pay the cost as ascertained by the commisisoners. Held, the statute 
was an unconstitutional delegation of the taxing power. Midland 
Township v. Borough of Maywood (N. J". 1910) 76 Atl. 453. 

It is well settled that the legislature may delegate the power of local 
taxation to municipal and other public corporations, Butler's Appeal 
(1873) 73 Pa. St. 448; 7 Columbia Law Review 61, but such power obvi- 
ously cannot be delegated to a private corporation, Kean v. Drigg's Brain- 
age Co. (1883) 45 N. J. L. 91, though the enforcement may properly be 
delegated. Town of Bernards v. Allen (1897) 61 N. J. L. 228. And since 
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an indeterminate tax is in law no tax at all, State v. Ashbrook (1900)154 
Mo. 375, 389, the power to fix the amount of the tax cannot be delegated. 
Houghton v. Austin (1874) 47 Oal. 646. As the amount of the tax 
was left undetermined by the statute in the principal case, unless the 
commissioners may be regarded as officers of a public or municipal 
corporation the act was of necessity invalid. It has been held that 
such commissioners may exercise the power of taxation without any 
direct responsibility to the community affected. Garson v. St. Francis 
Dist. (1894) 59 Ark. 513. By the better view, however, although a 
public corporation may be especially created for a particular purpose, 
People v. Salomen (1869) 51 HI. 37, the mere fact that the work under- 
taken is to benefit the public is not enough to render the delegation 
proper; Eessler v. Drainage Gom'rs (1870) 53 111. 105; the district to 
be taxed must be given the right of local self government in the matter 
for which the tax is imposed. State v. Mayor of Des Moines (1897) 
103 la. 76; Harvard v. Drainage Co. (1869) 51 HI. 130. Since the 
commissioners in the act under consideration were not officers of any 
district having political functions, the act was rightly held uncon- 
stitutional. 

Constitutional Law — Due Process — Absolute Liability for Injury 
to Employees. — A statute provided that employers in certain danger- 
ous employments should compensate employees injured as a result of 
risks inherent in the business. Held, the statute, though imposing an 
absolute liability irrespective of negligence, was constitutional. Ives 
v. South Buffalo By. Go. (1910) 124 N. T. Supp. 920. See Notes, p. 751. 

Contracts — Beneficiaries — Liability of Grantee Assuming Payment 
of Mortgage Debt. — The defendant, upon conveyance to him by the 
mortgagor of the encumbered premises, assumed payment of the mort- 
gage debt. Subsequently he reconveyed to the mortgagor who there- 
upon reassumed payment of the debt. In the meantime the mortgagee, 
the plaintiff, had accepted the defendant's promise of assumption. 
Held, one judge dissenting, the defendant upon acceptance became 
directly liable to the plaintiff, and this liability could not be destroyed 
by grantor and grantee without the plaintiff's consent. Hoeldthe v. 
Horstman (Tex. 1910) 128 S. W. 642. See Notes, p. 765. 

Corporations — Illegal Forfeiture of Stock — Effect of Transfer of 
Corporate Property. — A corporation purported to forfeit the plain- 
tiff's stock without giving him the notice required by statute. Sub- 
sequently it conveyed all its property to the defendant corporation in 
exchange for stock in the latter company. The plaintiff sued to compel 
the issuance to him of stock proportionate to his shares in the other 
corporation. Held, one judge dissenting, the defendant was not liable. 
Kimball v. Success Mining Go. (Utah 1910) 110 Pac. 872. 

Statutory provisions for the forfeiture of stock must be strictly 
observed, Morris v. Mettaline Land Co. (1894) 164 Pa. St. 326, and a 
failure to do so makes the forfeiture void. Corcoran v. Sonora Min- 
ing Go. (1902) 8 Ida. 651. The plaintiff therefore did not cease to be a 
stockholder by reason of the sale. N. T. & East. Tel. Co. v. Great 
East. Tel. Co. (1908) 74 N. J. Eq. 221. But it does not follow that 
he can maintain this action. A transfer of all the property of one 
corporation to another, under an arrangement whereby the latter issues 
its stock to the stockholders of the former in place of stock held by them 
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in the transferring company, effects a consolidation, G., 8. F. & G. By. 
Co. v. Ashling (1896) 160 111. 373, and not a sale. Shadford v. Detroit 
By. (1902) 130 Mich. 300. The transferring company's creditors can 
follow the assets in equity into the transferee's hands, Gooper v. Utah 
Light & By. Go. (Utah 1909) 102 Pac. 202, and its stockholders can 
proceed directly against the transferee for specific performance as 
to their shares. Anthony v. Amer. Glucose Go. (1895) 146 N. T. 407; 
Fletcher v. Newark Tel. Go. (1896) 55 N. J. Eq. 47. But in the principal 
case the transferee issued its stock to the transferring company as such. 
Hence the transaction was a sale and not a consolidation; see G., 8. 
F. & G. By. Go. v. Ashling supra; and the transferring company con- 
tinued to exist as an entity. Since the sale alone could give the plain- 
tiff no claim against the vendee, the result reached by the court is un- 
doubtedly sound. 

Corporations — Subscriptions to Stock — Rescission for Fraud. — The 
plaintiffs intervened as subscribers for stock of an insolvent corporation, 
seeking rescission of their subscriptions on the ground of fraud in 
their procurement. Held, relief should not be denied merely on the 
ground that it was sought after insolvency, but intervening equities 
must be shown. Gress v. Knight (Ga. 1910) 68 S. E. 834. 

The English rule, that insolvency of a corporation bars the de- 
frauded subscribers' relief, is based entirely upon an interpretation 
of the Companies Act of 1862, Oalces v. Turquand (1862) L. R. 2 H 
L. 325, 374, and should have no application in the United States. 
Savage v. Bartlett (1894) 78 Md. 561. In this country subscriptions 
to stock whether paid in or not are assets of the corporation. Upton 
v. Englehart (1874) 3 Dill. 496. Hence as the contract of subscription 
is voidable and not void, Beese Mining Go. v. Smith (1869) L. R. 4 
H. L. 64; Savage v. Bartlett supra, a creditor having acted upon it 
while unrepudiated is protected on the ground that lie subscriber is 
estopped to set up the fraud, Stufflebaum v. Be Lashmut (1897) 83 
Fed. 449; contra, Bamsay v. Thompson Mfg. Go. (1893) 116 Mo. 313, 
or by the better view because the creditor having relied on the sub- 
scription stands in a position analogous to that of a purchaser for 
value. Morawetz, Corporations (2nd Ed.) § 839; Duffleld v. Wire 
Works (1887) 64 Mich. 293. Hence even where creditors axe not 
parties relief will be refused where debts have been contracted after 
the subscription. Turner v. Ins. Go. (1880) 65 Ga. 649. Since however 
the rights of creditors arise from their reliance on the subscription 
that is sought to be rescinded, insolvency should not defeat the action 
to rescind or bar the defense of fraud in an action for unpaid assess- 
ments, but the additional circumstance of debts created after the 
subscription must be shown. Newton Bank v. Newhegin (1896) 74 
Fed. 135; Beale v. Dillon (1896) 5 Kan. App. 27. The decision in 
the principal case is therefore correct and illustrates the tendency 
to restrict the English rule. 

Courts — Contempt — Nature op Proceedings to Punish. — In a suit 
to quiet title the court granted a preliminary injunction restraining 
trespass on the land in question. Upon violation thereof the plain- 
tiff instituted contempt proceedings. The defendants were fined $25 
each and costs, to be paid to the use of the plaintiff. Held, such pro- 
ceedings were in their nature civil. Gostilla Land Go. v. Allen (N. 
M. 1910) 110 Pac. 847. 
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The line of demarcation between civil and criminal contempts can- 
not be drawn with, absolute precision. An act may be both a civil 
and a criminal contempt, State v. Shepherd (1903) 177 Mo. 205, 232, 
and a criminal fine and an indemnity to the injured party may be 
imposed in the same proceedings. In. re Ohristensen Eng. Go. (1904) 
194 U. S. 458; Doubleday v. Sherman (1870) 8 Blatch. 45. A court 
may, though it should not, waive proceedings for the criminal 
contempt, but not those for the civil contempt, as the latter are to 
enforce a right of the adverse party. Thompson v. Ry. Oo. (1891) 
48 N. J. Eq. 105. Failure to perform an act ordered by the court 
for the advantage of an adverse party is undoubtedly civil contempt, 
and some courts draw the line there. Phillips v. Welch (1876) 11 
Nev. 187. It would seem, however, that unless the forbidden act has 
been wholly performed so that the defendant cannot restore the status 
quo, Howard v. Durand (1867) 36 Ga. 346; Ex parte Crenshaw (1883) 
80 Mo. 447, 451, a mere violation of an injunction should also be 
classed as civil; Slate v. Bland (1905) 189 Mo. 197; for in both cases 
the private party has the predominating interest in the enforcement 
of the contempt proceedings. However, a violation of an injunction 
by one not a party to the suit is deemed criminal contempt. Bessette 
v. Conhey Co. (1904) 194 U. S. 324. In general, whenever the act of 
the contemnor is purely a violation of the right of an adverse party, 
and a fine or imprisonment is imposed solely to enforce this right, 
the contempt proceedings are civil; when the act is essentially in dis- 
regard of the authority of the court, and is followed by punitive, 
as distinguished from coercive or remedial judgment, the proceedings 
are criminal. People v. Court of Oy. and Term. (1886) 101 N. T. 
245. Tested by any of the foregoing classifications the principal case 
is sound. 

Courts — Fair Trial — Conduct op Court Towards Counsel. — During 
a trial the defendant's counsel was held up to ridicule by the court for 
making proper objections, unjustifiably threatened with punishment, 
and denied a hearing on relevant matters. Held, the defendant was 
thereby deprived of a fair trial. Bennett v. Harris (1910) 124 N. T. 
Supp. 797. 

While in England and the federal courts a judge may advise the 
jury as to the weight and effect of the evidence in his charge, Solarte 
v. Melville (1827) 7 B. & C. 430; Viclcslurg By. Go. v. Putnam (1886) 
118 U. S. 545, 553, such conduct is generally considered improper in 
this country. State v. Allen (1896) 100 la. 7. Nor may the court 
make remarks before the jury on the merits of the case which would 
be prejudicial if embodied in a formal charge. State v. Philpot (1896) 
97 la. 365. Although strictures on counsel justified by his misconduct 
are deemed proper' unless- tending to disclose the judge's view of the 
case, Chicago Ry. Go. v. Shaw (1906) 220 111. 532, acts or remarks 
which may affect counsel's apparent standing with the court are com- 
monly considered prejudicial. Cronhhite v. Bickerson (1883) 51 Mich. 
177; House v. State (1900) 42 Tex. Cr. Bep. 125. Thus it is improper 
for the court to compliment one counsel, McDuff v. Journal Co. (1890) 
84 Mich. 1, to reproach counsel with his conduct in other eases, Frie- 
marh v. Rosenhrans (1892) 81 Wis. 359, or to reflect upon his ability, 
memory or integrity. Walker v. Coleman (1895) 55 Kan. 381. The 
underlying theory is, that juries place such reliance on the trial judge's 
opinion that anything he says or does tending to prejudice counsel in 
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the eyes of the jury, or to indicate that the court inclines to the other 
party, is apt to influence the verdict. Gone v. Citizen's Bank (1896) 
4 Kan. App. 470; Woodson v. Holmes (1903) 117 Ga. 19. A few courts 
hold that the vice of improper remarks to counsel may be cured by 
subsequently striking them out and instructing the jury to disregard 
them, on the analogy of a similar course in regard to inadmissible evi- 
dence. Klinher v. Third Ave. By. Go. (1898) 49 IT. T. Supp. 793. The 
contrary rule, however, would seem preferable, as the harm done can 
hardly be repaired by subsequent instructions. Swenson v. Erickson 
(1900) 90 HI. App. 358. 

Damages — Conversion — Stockbrokers. — The plaintiff employed the de- 
fendant, a stockbroker, to purchase stock on margin. On the day of 
the purchase, the stock was misappropriated by the defendant, who 
realized more than the prevailing market price. The plaintiff sued in 
conversion. Meld, one judge dissenting, the measure of damages was 
the difference between the market value of the stock at the time of 
conversion and the amount of the plaintiff's indebtedness to the defend- 
ant. Mclntyre v. Whitney (1910) 124 N. T. Supp. 234. See Notes, 
p. 754. 

Estoppel — Cost of Litigation as Detriment. — In- reliance on a repre- 
sentation of the defendant company that it was liable on an insurance 
policy for the amount of which there were conflicting claims, the 
plaintiff brought suit. Upon trial the defendant sought to prove that 
the contract of insurance was ultra vires. Held, the defendant was 
estopped to set up this defence. Irwin v. Sovereign- Gamp, Woodmen 
of America (N. M. 1910) 110 Pac. 550. 

The doctrine of estoppel in pais, though to-day fully established 
as a principle of the common law, seems to have originated in equity, 
Bigelow, Estoppel (3rd Ed.) 476, and hence is properly applicable 
where the contradiction of a former assertion would entail a result 
opposed to equity and good conscience. Welland Canal Go. v. Hatha- 
way (N. Y. 1832) 2 Wend. 480, 483. But where an estoppel would 
work an injury to the party estopped out of all proportion to the 
benefit gained by his opponent, it would seem inequitable to invoke it. 
Warder v. Baker (1882) 54 Wis. 49. Where the prejudice on which 
the estoppel is based is the expense incurred through commencing liti- 
gation in reliance on the defendant's representation, the doctrine may 
be invoked to prevent the defendant from compelling the plaintiff to 
enforce his right in another form of action. Finnegan v. Carraher 
(1872) 47 N. T. 493. But to estop a defendant to deny his liability 
to pay a non-existing debt in order to recompense the plaintiff for the 
slight costs of the suit is manifestly so inequitable that it is not per- 
mitted. Phillipsburg Bank v. Fulmer (1864) 31 N. J. L. 52; Warner 
Glove Go. v. Jennings (1889) 58 Conn. 74, 84. Since the object of an 
estoppel is to protect a party from loss rather than to work him a 
positive gain, the cases just cited are theoretically sound, and the 
principal case in reaching a contrary result seems wrong on principle 
and opposed to the weight of authority. 

Evidence — Parol Evidence Bule^— Patent and Latent Ambiguities. — 
A written contract entered into by a railroad company and the plaintiff 
with the defendant provided merely that the defendant would pay 
interest to the railroad company. The defendant having paid the 
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interest to the railroad company, the plaintiff brought suit for the 
amount so paid. Held, as extrinsic evidence is admissible to determine 
the intent of the parties, the plaintiff could recover. Shannon Co. v. 
Potter (Ariz. 1910) 108 Pac. 486. 

The conception of the early law that a document derived its efficacy 
solely from its language and not at all from its connection with any- 
thing outside of it, gave rise to the rule that extrinsic evidence is not 
admissible to explain, vary, or contradict a written instrument. Wig- 
more, Evidence § 2470. The admission of such evidence to explain 
an ambiguity not apparent upon the face of the instrument, see Gate- 
wood v. Burrus (Va. 1802) 3 Call 194, was not deemed a violation of this 
conception, because where the language is clear, the document within 
itself is perfect. As in the modern view, however, a document is con- 
sidered only in its relation to the objects with which it deals, Wigmore, 
Evidence supra, it would seem that evidence should be equally admissi- 
ble to explain an ambiguity in the language as to remove one that 
arises in seeking to give effect to that language. Accordingly, in several 
jurisdictions extrinsic evidence is admitted to explain an ambiguity 
apparent on the face of the instrument, Sheppard v. Peabody Ins. Co. 
(1883) 21 W. Va. 368, although evidence of declarations of intention 
is objected to in such cases, Goodsell v. Rutland G. B. Co. (1902) 75 
Yt. 375, because of the danger that effect may be given to such declara- 
tions contrary to the intent expressed in the writing. Wigmore, Evi- 
dence § 2471. The principal case, therefore, in admitting such extrinsic 
evidence that the court could place itself in the position of the parties 
at the inception of the contract, follows the jurisdictions that have 
adopted the better view. 

Evidence — Proof op Handwriting — Irrelevant Documents. — The de- 
fendant, in order to prove a disputed signature of the plaintiff, offered 
in evidence a paper bearing an admittedly genuine signature. Held, 
the instrument, though irrelevant, was, because conceded to be genuine, 
admissible as a standard of comparison. Cochrane v. National Ele- 
vator Co. (K D. 1910) 127 N. W. 725. 

Although the early common law generally allowed the examination 
by the jury of specimens of handwriting auxiliary to the testimony 
of witnesses, the practice was later restricted, when papers were intro- 
duced directly to furnish the jury a standard of comparison, by limit- 
ing the documents proper for their perusal to those already in the case. 
Wigmore, Evidence § 1994; Eunrod v. Gilman (1893) 147 HI. 293; 
State v. Givens (1843) 5 Ala. 747, 755. This limitation was designed 
to obviate the possibility of a confusion of issues in proving the genu- 
ineness of the writings offered as a standard, and of fraud in the selec- 
tion of such specimens. See Doe d. Perry v. Newton (1836) 5 A. & 
E. 514. The majority of courts in this country, however, have, as in 
the principal case, modified the common law rule to the extent of ad- 
mitting irrelevant documents if conceded to be genuine. Macomber 
v. Scott (1871) 10 Kan. 335. In this event the dangers of confusion 
and fraud are also avoided. Morrison v. Porter (1886) 35 Minn. 425. 
The rule, however, even thus extended, imposes so serious a restriction 
upon the use of evidence of considerable probative value, that a 
number of courts have admitted in evidence all documents proved to be 
genuine, Univ. of Illinois v. Spalding (1901) 71 N. H. 163; State v. 
Thompson (1888) 80 ife. 194, minimizing the difficulties usually 
attending the introduction of this kind of evidence by requiring the 
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court to decide the genuineness of the paper before submitting it to the 
jury. Bowell v. Fuller (1887) 59 Vt. 688. The tendency of legislation 
moreover has been to establish the 'same rule. See People v. Molineaux 
(1901) 168 N. T. 264; Marshall v. Hancock (1889) 80 Cal. 82. 

Evidence — Res Inter Alios Acta — Admissibility op Former Acts of 
Negligence. — The plaintiff, who had been injured by an incompetent 
fellow servant, sought to introduce evidence of former acts of negli- 
gence by the latter in order to prove notice to the master of his in- 
competency. Held, the evidence was admissible. Robbins v. Lewiston, 
A., & W. St. Ry. (Me. 1910) 77 Ail. 537. See Notes, p. 759. 

Husband and Wife — Adverse Possession — Enabling Acts. — A hus- 
band deserted his wife, at the same time delivering to her possession 
of his land, which she thereafter occupied exclusively for the statutory 
period. The plaintiff, claiming under her, sued to quiet title. A 
statute made the accumulations of a wife living apart from her hus- 
band her separate property. Held, the wife had acquired title by ad- 
verse possession. Union Oil Go. v. Stewart (Cal. 1910) 110 Pac. 313. 

One spouse holding over on the other's property after divorce 
does so adversely to the owner. Ferring v. Fleischman (Tenn. 1896) 
39 S. W. 19. On the other hand, even under statutes enabling a wife 
to acquire separate property the law does not permit adverse possession 
between husband and wife of land jointly occupied by -them during 
coverture, either on grounds of public policy, Maudlin v. Cox (1885) 
67 Cal. 387, or on the presumption that the joint occupancy of both 
is referable to the one who has title. Gloughton v. Cloughton (1892) 
70 Miss. 384. This presumption has been deemed rebutted where the 
husband invests his wife with color of title and acquiesces in her 
claim. McPherson v. McPhcrson (1906) 75 Neb. 830. Where they 
are living apart tinder a void divorce decree, Warr v. Honech (1892) 
8 Utah 61, neither objection would seem applicable. This appears 
to be equally true in case of abandonment. Independently of statute, 
some states relieve a feme covert of her marital disabilities when her 
husband has deserted her, Love v. Moynehan (1855) 16 111. 277, or in 
other jurisdictions when he has abjured the state. Krebs v. O'Grady 
(1853) 23 Ala. 726. In these latter jurisdictions desertion alone in 
the absence of statute would not enable a wife to hold adversely to 
the husband. See Bell v. Bell's Adm'r (1861) 37 Ala, 536. But 
where mere abandonment clothes the wife with the rights of a feme 
sole, it seems a deserted wife should be able to hold property adversely 
to her husband without the aid of enabling acts. The decision in the 
principal case is undoubtedly correct. 

Husband and Wife — Alienation of Husband's Affections — Enabling 
Acts. — The plaintiff sued in her own name for the alienation of her 
husband's affections. Married women were by statute permitted to 
sue in this manner to redress their personal wrongs or to protect their 
property. Held, she could recover, as a wife has a common law right 
to her husband's consortium. Eliason v. Draper (Del. 1910) 77 
Atl. 572. 

Although the ecclesiastical courts recognized a woman's conjugal 
rights, Orme v. Orme (1824) 2 Addams Eccl. Rep. 382, the common 
law did not afford her the action for the loss of her husband's society 
which to-day she may generally maintain. Contra, Duffies v. Duffies 
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(1890) 76 Wis. 374; see Libhy v. Berry (1883) 74 Me. 286. This 
change was effected by enabling acts recognizing a married woman's 
separate legal existence and giving her the right to sue alone, a pro- 
vision generally necessary to enable her to recover for the loss of con- 
sortium. Smith v. Smith (1896) 98 Tenn. 101; but see Holmes v. 
Holmes (1892) 133 Ind. 336. These acts and the wife's right are con- 
sidered from two standpoints. Although it is doubtful if the common 
law rule was due to the feme covert's lack of a remedy, Lynch v. 
Knight (1861) 9 H. L. Cas. 577; Duffies v. Duffies supra, these 
statutes are often construed, as in the principal case, only to give 
remedies for her common law rights, including that to the companion- 
ship of her husband, Bassett v. Bassett (111. 1886) 20 Bradw. 543; 
Postlemaite v. Postlewaite (1891) 1 Ind. App. 473, which is regarded 
as a property, Foot v. Card (1889) 58 Conn. 1, or with more reason as 
a relative right. Bennett v. Bennett (1889) 116 N. Y. 584. By the 
other, in many respects the more desirable view, the right accrues to 
the wife by force of the statutes themselves, which, in so far as they 
make her sui juris, invest her with those rights which flow from the 
matrimonial status, such as that to the affections of her spouse, Price 
v. Price (1894) 91 la. 693; Lockwood v. Lockwood (1897) 67 Minn. 
476 ; Nolin v. Pearson (1906) 191 Mass. 283, and at the same time give 
her a means of protecting them. Westlake v. Westlake (1878) 34 Oh. 
St. 621. Whatever the theory, the conclusion of the principal case 
meets the approval of enlightened thought and accords with authority. 

Husband and Wife — Conveyances Between — Enabling Acts. — Under 
a statute requiring a husband to join in his wife's conveyance of real 
estate, a wife conveyed to her husband who joined in the deed. Held, 
the conveyance was invalid. Alexander v. Shalala (Pa. 1910) 77 
Atl. 554. 

At common law it was well settled that there could be no con- 
veyance of real estate between husband and wife. Co. Litt. 112a. 
Tinder proper circumstances, however, equity sustained such transfer 
in many forms, 2 Story, Eq. Jur. § 1395, and even courts of law were 
reluctant to invalidate them. Firebrass v. Pennant (1764) 2 Wils. 
254. Under statutes enabling the wife to own and convey, courts 
have held that the invalidity of a conveyance from husband to wife 
at common law sprang entirely from the wife's general incapacity to 
act for herself, and, this being removed by the statute, have con- 
sidered such conveyances valid. Burdeno v. Amperse (1866) 15 Mich. 
91. In other jurisdictions, where the disability between husband and 
wife has been held in general unaffected by the enabling acts, Hendricks 
v. Isaacs (1889) 117 N. T. 411, conveyances by wife to husband have 
been considered void under similar statutes on the ground that, while 
the wife's disability to convey was removed, the husband's disability 
to receive still existed. White v. Wager (1862) 25 N. Y. 328. This 
contention seems unsound, as the disability of the wife to hold any 
legal title in her own right to convey was the controlling factor at 
common law; this is apparent since the husband and wife when acting 
in auter droit were allowed to convey to each other as strangers. Co. 
Litt. supra; Com. Dig. tit. Baron and Feme D. 1. Thus the view 
that such conveyances are valid would seem the sound one in legal 
principle. 2 Bishop, Mar. Women § 363; Savage v. Savage (1888) 
80 Me. 472. When the statutes require the joinder of the husband 
the eases are uniform in declaring that conveyances to a husband are 
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void. Rico v. Brandenstein (1893) 98 Cal. 465. This view, regarding 
it as the purpose of the legislature to take the property out of the 
control of the husband, refuses to consider the statutory requirement of 
acknowledgment by the wife, closely analogous to the supervision once 
exercised by Chancery, 2 Story, Eq. Jur. supra, a sufficient safeguard, 
the courts perhaps realizing its practical ineffectiveness. In several 
states this difficulty has been removed by express statutory authoriza- 
tion. N. T. Consol. L. ch. 19 § 36. 

Judgments — Res Adjudioata — Statute op Erauds. — In an action for 
an installment of rent under an agreement for a lease the defendant 
pleaded the Statute of Frauds. The plaintiff had previously recovered 
in a suit brought for other installments in which the defendant had 
failed to plead the Statute. Held, the agreement for a lease was res 
adjudicate, and the Statute of Frauds could not be pleaded. Hum- 
phries v. Humphries (1910) L. R. 1 K P>. 796. 

According to accepted principles of res adjudicata, any traversable 
allegation of the complaint comes within the scope of a judgment for 
the plaintiff and in any future action any defense inconsistent there- 
with cannot be pleaded. Howlett v. Tarte (1861) 10 0. B. (n. s.) 813. 
An agreement required by the Statute of Frauds to be in writing must 
be proved by writing, but the writing need not be pleaded. Anonymous 
(1701) 2 Salk. 519. Accordingly at common law, if the defendant 
wished to compel the production of such proof he had to traverse the 
allegation of the contract. Leaf v. Tuton (1842) 10 M. & W. 393; 
Butteman v. Hayes (1839) 5 M. & W. 456. The Judicature Act has 
not changed the nature of the defence but has merely defined the issue 
by compelling the defendant to plead his reliance on the Statute. 
Pullin v. Snelus (1879) 40 L. T. (n. s.) Q. B. 363. Consequently the 
defence in the principal case, being in the nature of a traverse, was 
rightly excluded as inconsistent with the allegation of the agreement 
for a lease; and whether a contract not evidenced by writing is 
regarded as void, or valid but not provable, would seem under this 
view to make no difference in the result. In some jurisdictions, how- 
ever, equity allows the defendant in the same answer to admit the con- 
tract and yet set up the Statute. Morgan v. Walters (1792) 2 Cox 
Eq. Cas. 369. It is probable that in case of such a conflict, equity 
would disregard its own interpretation of the Statute and enforce the 
right that had been established at law where the conditions of equitable 
jurisdiction were fulfilled. 

Jury — Competency op Juror — Effect of Opinion as to Guilt. — The 
trial court overruled the defendant's challenge of four men who had 
formed an opinion on the merits which it would take evidence to re- 
move, one of whom, in his examination, at first doubted but then 
affirmed his ability to act impartially. A statute provided that an 
opinion would not disqualify if the juror declared and the court be- 
lieved that he could act impartially. Held, it was error to overrule 
the defendant's . challenge to this juror last mentioned. Scribner v. 
State (Okla. 1910) 108 Pac. 422. 

At common law only an opinion based on ill will or malice would 
disqualify, and even this was ground for challenge to the favor only. 
State v. Sawtelle (1891) 66 N. H. 488 ? 524. Certain American cases, 
however, hold that any expressed opinion is ground for challenge. 
Rothschild v. State (1880) 7 Tex. App. 519; Blake v. Milspaugh (N. 



778 COLUMBIA LAW REVIEW. 

Y. 1806) 1 Johns. 316. This doctrine causes difficulty in obtaining 
a jury, and enables a juror to escape just service by expressing an 
opinion. State v. Sawtelle supra, 532. Further, the jurors excluded 
tend to be the most desirable men in the panel. Gomw. v. Crossmire 
(1893) 156 Pa. St. 304, 308. The better rule seems to be that even 
an opinion which it will take evidence to remove, which is obviously 
true of every opinion, Allison v. Comw. (1881) 99 Pa. St. 17, 32, does 
not necessarily disqualify. State v. Wilson (1871) 38 Conn. 126, 138. 
Indeed, the consciousness of such a prepossession would often induce 
a more cautious and open-minded attitude towards the prisoner. Balbo 
v. People (1880) 80 1ST. Y. 484. Moreover, the court should not decide 
the question of impartiality from the talesman's words alone, but 
from his appearance, manner and bearing as well. Comw. v. Eagan 
(1889) 190 Pa. St. 10, 19. Hence the trial court must clearly have 
a wide discretion, and its decision should therefore be reversed only 
for palpable error. Eopt v. Utah (1886) 120 U. S. 430; State v. Pike 
(1870) 49 N. H. 399, 406. It is submitted that no such error ap- 
peared in the principal case, and hence that the court, in reversing the 
decision, did not follow the better practice. 

Landlord and Tenant — Eviction — Interference with Highway Ease- 
ment by Licensee of Landlord. — The defendant, lessee of a store in 
the plaintiff's hotel, leased the privilege of maintaining a sight-seeing 
automobile in front of the store. His sublessee, who had no municipal 
license, was excluded by the plaintiff's licensee, a taxicab company 
with a municipal license. In an action for rent, the defendant pleaded 
a partial eviction. Held, the defendant was not partially evicted as he 
was excluded from no lawful use of the street. U. S. Restaurant & 
Realty Co. v. Schulte (1910) 124 N. Y. Supp. 835. 

Though the fee of a street is vested in a city, it is nevertheless a 
qualified fee held in trust for purely highway purposes, and abutting 
owners enjoy certain rights therein not possessed by the community 
at large. Lahr v. Met. El. Ry. Co. (1887) 104 N. Y. 268; Met. Tel. 
Co. v. Colwell Lead Co. (N. Y. 1884) 67 How. Pr. 365. Of this 
nature are an abutter's so-called easements of light, air, and access, 
of which he cannot be deprived without just compensation. Elliott, 
Roads and Streets (2nd Ed., §§ 695, 696; Matter of N. T. El. R. R. Co. 
(N. Y. 1885) 36 Hun 427. Hence as a cab stand is not a highway 
purpose and as it interferes with the abutter's easement of access, 
McCaffrey v. Smith (N. Y. 1886) 41 Hun 117, a municipal license 
without the consent of the abutting owner confers no right as against 
the latter, though barring complaint on the part of the public. Brana- 
han v. Hotel Co. (1883) 39 Oh. St. 333; Elliott, Roads and Streets 
(2nd Ed.) §§ 651, 653. Consequently since a lease of property abutting 
upon a street carries with it all the easements, incidents, and rights 
of the owner therein unless expressly reserved, Edmunson v. Lowry 
(1892) 3 S. D. 77; Jones, Landlord and Tenant § 105, the defendant 
in the principal case was excluded from the potential, if not from the 
actual user of his right of access and consequently suffered a partial 
eviction. Edmunson v. Lowry supra; Pridgeon v. Excelsior Boat Club 
(1887) 66 Mich. 326. The mere fact that the defendant's subtenant 
was incidentally excluded from a wrongful use of the street cannot 
affect this result and the principal case is therefore in error. 

Limitation op Actions — Fraud— Concealment by Silence. — A notary 
public fraudulently certified to a false acknowledgment to a deed of 
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land in another state. Upon discovery of the fraud an action was 
brought on his bond. The defendant pleaded the Statute of Limita- 
tions. Held, the cause of action accrued when the fraud was com- 
mitted. State ex rel. O'Malley v. Mustek (Mo. 1910) 130 S. W. 398. 

The doctrine that a cause of action based on fraud does not accrue 
until discovery of the fraud, originated in Chancery, Booth v. Warring- 
ton (1714) 4 Brown P. C. 163, and was repudiated by the law courts. 
Imp. Gas Go. v. London Gas Go. (1854) 10 Ex. 39; but see Gibbs v. 
Guild (1882) L. E. 9 Q. B. Div. 59. In America, however, it has 
been generally accepted. Persons v. Jones (1853) 12 Ga. 371. In some 
jurisdictions this doctrine has been limited to cases where the cause 
of action was fraudulently concealed, Smith v. Blachley (1901) 198 
Pa. St. 173, unless there was a fiduciary relationship between the 
parties, Herndon v. Lewis (Tenn. 1896) 36 S. W. 953, or the plaintiff 
could not have discovered the fraud. Snodgrass v. Bank (1854) 25 
Ala. 161, 173. It has been urged, however, that a secret fraud has 
the same effect as a fraudulent concealment, Martin v. Smith (TJ. 
S. 1870) 1 Dill. 85, 97, and therefore that whenever the plaintiff be- 
cause of fraud does not know that he has a cause of action it does not 
accrue until discovery of the fraud. Bailey v. Glover (TT. S. 1874) 
21 "Wall. 342. In view of the equitable nature of the doctrine, the latter 
rule seems preferable. The objection that it in effect suspends the 
Statute as to all frauds until discovery is met by the rule that there 
is a discovery when, from the nature of the transaction, Calhoun v. 
Burton (1885) 64 Tex. 510, or known facts, Coffin v. Barber (H. Y. 
1906) 115 App. Div. 713, the plaintiff should be put upon inquiry. 
The more stringent view, that the fraud is discovered whenever the 
plaintiff might discover it upon inquiry, Teall v. Schroder (1894) 158 
U. S. 172, seems objectionable, there being nothing to arouse suspicion, 
upon similar equitable considerations. Higgins v. Grouse (1895) 147 
N. Y. 411. The principal case therefore differs from the better opin- 
ion, although following the tendency of its jurisdiction. Callan v. 
Callan (1903) 175 Mo. 346, 359. 

Libel — Privileged Communication — Statements Concerning Candi- 
dates for Public Office. — The defendant in good faith published 
among the voters of the county circulars containing criticism and false 
assertions of fact regarding the official conduct of the plaintiff, a 
candidate for renomination as state's attorney. The plaintiff sued 
for libel. Held, the statement was conditionally privileged and the 
defendant was not liable. Schull v. Hopkins (S. D. 1910) 127 H. 
W. 550. 

Criticism upon the conduct of public men, now universally allowed 
as a fair comment on a matter of public interest, is entirely distinct 
from the assertion of some alleged matter of fact. Odgers, Libel and 
Slander (4th Ed.) 186. The fact that a publication containing libelous 
words relates to a question of public interest does not make it 
privileged. Post Pub. Co. v. Moloney (1893) 50 Oh. St. 71, 88. Hence 
to accuse an officer or candidate for public office of an offense is not 
even conditionally privileged, although the statement relates to the 
acts of the officer in the discharge of his previous official duties. 
Hamilton v. Eno (1880) 81 N. Y. 116, 126. In cases of newspaper 
libel lie great weight of authority holds that false allegations of 
fact in such connection are not privileged communications, Davis v. 
Shepstone (1886) L. R. 11 A. C. 187; Jones v. Townsend (1885) 21 
Fla. 431, 449, nor is this based on the distinction that the extended 
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circulation of a newspaper may cause the publication of the libel to 
parties not interested in its subject matter. Aldrich v. Press Printing 
Co. (1864) 9 Minn. 133. By becoming a candidate for office one does 
not surrender one's private character and consent to any imputation, 
however false, if made in good faith. Most courts, therefore, 
striving for the same end as the advocates of the contrary doc- 
trine, but proceeding on firmer ground, hold that such communica- 
tions as those in the principal case are not privileged, Burt v. Ad- 
vertiser Go. (1891) 154 Mass. 238; Post Pub. Co. v. Hallam (1893) 
59 Fed. 530, and hence that good faith will not shield the defendant. 
Jarman v. Rea (1902) 137 Oal. 339; Rearich v. Wilcox (1876) 81 111, 
77. The principal case, however, is well settled law in its jurisdiction. 
Ross v. Ward (1901) 14 S. D. 240. 

Mortgages — After-Acquired Property Clause — Fixtures Erected 
by Conditional Vendor. — The defendant company issued bonds secured 
by a mortgage containing an after-acquired property clause. It then 
purchased real estate and the intervening petitioners in the present 
foreclosure suit erected a standpipe thereon, reserving title until pay- 
ment. Held, by annexation to the realty the standpipe became part 
of the mortgage security. Tippett & "Wood v. Barliam (1910) 180 
Fed. 76. 

Whether a contract between a landowner and the owner or mort- 
gagee of a chattel, giving the latter the right to remove the chattel 
after annexation to the realty, is held to preserve the chattel character 
of the property so annexed, Ham v. Kendall (1873) 111 Mass. 297, or 
to give merely a contractual right of removal, 10 Columbia Law Ee- 
view 582; Prescott v. Wells Fargo Oo. (1867) 3 Nev. 82, the effect 
of such a contract when made by a mortgagor is to be determined by 
the character of the mortgagee's estate. Accordingly in those states 
where a mortgagee obtains the legal estate, the mortgagor's agreement 
in regard to subsequent annexations thereto cannot bind the mort- 
gagee without his consent. Hunt v. Bay State Iron Oo. (1867) 97 
Mass. 279; Porter v. Pittshurg Steel Co. (1886) 122 U. S. 267. But 
where a mortgage gives only a lien and the mortgagor retains title, 
such a contract should be held valid as against the mortgagee, who has 
not relied on subsequent annexations as security. Merchants' Bank v. 
Stanton (1893) 55 Minn. 211; Camplell v. Roddy (1888) 44 N. J. Eq. 
244. A mortgage on property to be acquired in the future operates 
in equity as a lien upon such property as soon as it comes into the 
possession of the mortgagor, Pennoch v. Goe (1859) 23 How. 117, but 
subject to the liens upon the property when obtained, on the ground 
that the mortgage lien can only attach to the interest acquired by the 
mortgagor. United States v. New Orleans R. R. Co. (1870) 12 Wall. 
362. Hence in the principal case the after-acquired property clause 
did not divest the lien of the conditional vendor, and the annexation 
being to realty subject only to an equitable lien the rule obtaining 
where a mortgage passes no title should have applied. 

Officers — Title to Office — Remedies. — A de jure officer whose term 
had expired sued to recover fees from a de facto officer who had wrong- 
fully intruded into the office. Held, the plaintiff could recover without 
first having established his title. De Vigil v. Stroup (N. M. 1910) 
110 Pac. 830. 

It is well settled that a de jure officer can recover from a de facto 
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officer the fees of the office which the latter wrongfully intruded upon; 
Arris v. Stukely (1678) 2 Mod. 260; and by the weight of authority 
such suit can be maintained even when it involves a trial of the title 
to the office. Howard v. Wood (1679) 2 Lev. 245. While a municipal 
officer out of possession cannot sue the corporation before his title has 
been judicially ascertained, 9 Columbia. Law Review 558, the courts ob- 
jecting to a collateral attack upon the title where the de facto officer 
is not a party, Lee v. The Mayor (Del. 1895) 1 Marv. 65, the objection 
seems to be overcome where the suit is directly against the de facto 
officer. Glascock v. Lyons (18,63) 20 Ind. 1; Wenner v. Smith (1886) 

4 Utah 238; cf. Patterson v. Miller (Ey.1859) 2 Met. 493. Quo war- 
ranto being the proper method of determining title in all jurisdictions, 
whether the writ is one of grace or of right, Burgess v. Davis (1891) 
138 111. 578, the courts might well insist upon the employment of such 
remedy by the de jure officer; for the institution of such proceedings 
at once is more equitable than remaining passive and eventually suing 
for the fees a defendant who in good faith has materially altered his 
position. Selby v. Portland (1886) 14 Or. 243; Hunter v. Chandler 

(1870) 45 Mo. 452. When however the objection to collateral attack 
is once overcome, the prevailing doctrine prevents a multiplicity of 
suits and insures the de jure officer against loss of his remedy through 
laches, People v. Schnepp (1899) 179 HI. 305; or acquiescence, Dorsey 
v. Ansley (1884) 72 6a. 460, since of course it is then immaterial 
whether the suit for fees is brought before or after the expiration of 
the term of office. 

Personal Property — Accession — Liability op Innocent Purchaser. — 
A wilful wrongdoer took sap from the plaintiff's trees and sold it 
to a distilling company, which innocently converted it into resin and 
turpentine and subsequently sold it to the defendant, an innocent 
purchaser. The plaintiff brought trover for the value of the sap. Held, 
there could be no recovery. U. 8. v. Waters-Pierce Oil Co. (C. C. E. D. 
Mo. 1910) 180 Fed. 309. 

The authorities are at variance as to what constitutes a change 
of the identity or species of a chattel sufficient to divest the title of the 
owner. A civil law test which was early taken over into the common 
law was whether the final product could be reconverted into the 
original materials; Justinian, Inst. lib. 2, cap. 1 §§ 25, 26; Brae. lib. 2, 
cap. 3 § 2 ; while according to another test, title remains in the original 
owner if the materials can still be perceived and identified by the 
senses. Anon (1489) T. B. 5 Hen. VII pi. 15; Betts v. Lee (N. T. 1810) 

5 Johns. 348. Since the value of a chattel may be greatly enhanced 
without effecting a change of identity under these tests, the view that 
a considerable increase in value operates as a change of identity, under 
modern conditions seems preferable to either. Wetherbee v. Green 

(1871) 22 Mich. 311. In the absence of a change of identity the 
goods may be retaken or their enhanced value recovered either from the 
original wrongdoer or an innocent purchaser; Wooden Ware Co. v. U. 
S. (1882) 106 U. S. 432; though some courts, while recognizing the 
owner's right of recaption, limit his recovery of damages to the original 
value of the property when the taking was in good faith. Weymouth v. 
Chi. & N. W. By. (1863) 17 Wis. 550. When the species has been 
changed the value of the materials may be recovered against the con- 
verter, and, on the authority of Silshury v. M'Goon (1850) 3 W. Y. 379, 
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the goods may even be retaken from a wilful wrongdoer. But see 
Single v. Schneider (1872) 30 Wis. 370. Against one who innocently 
effects a change of identity, however, the owner's recovery is limited 
to the value of the materials, and his right of recaption is lost. Weth- 
erbee v. Green supra. And since title has passed by the change and 
the owner is in a position similar to that where the goods have been 
destroyed, Silsbury v. M'Ooon supra, 386, this tort liability does not 
extend beyond the original wrongdoer; and a purchaser takes good 
title. Since there was clearly a change of identity in the principal 
case, the decision was correct. 

Pleading akd Practice — New Telvl — Erroneous Ruling not 
Excepted to. — The court submitted the case to the jury on an alleged 
erroneous ruling to which the appellant did not except at the trial. 
Held, it was the duty of the trial court to grant a new trial if the ruling 
was erroneous. Lackawanna Steel Co. v. Pioneer S. S. Go. (1910) 124 
N. T. Supp. 833. 

The proper way to deal with erroneous rulings is of course to take 
exceptions to them; and it is equally well settled that when before 
courts exercising appellate jurisdiction a new trial will not be granted 
unless the ruling was excepted to. Standard Oil Oo. v. Amazon Ins. Oo. 
(1880) 79 N. T. 506; Farman v. Lauman (1881) 73 Ind. 568. When 
before trial courts, while it is generally admitted that at common law 
it was within the discretion of the court to grant a new trial without 
exception taken, Breckenridge v. Anderson (Ky. 1830) 3 J. J. Marsh. 
710; see Valerius v. Richard (1894) 57 Minn. 443, it has been held that 
statutory remedies supercede previously existing ones, and, the legis- 
lature having provided a method for obtaining a new trial, a party de- 
siring one must conform to the prescribed requirements. St. L. & S. F. 
Ry. v. Werner (1904) 70 Kan. 190. On the other hand, a new trial 
will in New York at least be granted without exception taken on the 
ground that it is not a matter of right in the applicant, but merely 
a prayer for relief addressed peculiarly to the discretion of the trial 
court. Mandeville v. Marvin (N. T. 1883) 30 Hun 282; see Farman 
v. Lauman supra. This view is sustained by the analogy of granting 
a new trial for improper remarks to the jury which have not been ob- 
jected to. Einnaman v. Einnaman (1880) 71 Ind. 417. On principle 
it would seem that the latter is the sound doctrine, since every court 
has supervisory powers over its judgments and decisions and is assumed 
to exercise them with a view to substantial justice, Mandeville v. Mar- 
vin supra, as is shown in granting amendments and motions generally. 
The principal case is hence decided on sound legal theory. 

Set-Off and Counterclaim — Garnishment — Unmatured Debt. — A 
bank, summoned as garnishee in an action against an insolvent 
depositor, sought to set off against the latter's deposit his note, which 
had not matured when the summons was served. Held, the garnishee 
could set off the note. Armitage Herschel Co. v. Jacob Barnett Amuse- 
ment Oo. (Minn. 1910) 70 Cent. L. J. 371. 

Courts differ as to the right of the debtor of an insolvent person 
to set off an unmatured debt against a matured one in garnishment or 
insolvency proceedings. According to one view, garnishment, Bennett 
v. Campbell (1899) 189 Pa. St. 647, or assignment, Ohipman v. Ninth 
Nat. Bank (1888) 120 Pa. St. 86, fixes the status of the parties, and 
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hence no debts may be set off unless due at the time of the garnish- 
ment, Boig v. Tim (1883) 103 Pa. St. 115, or assignment; Huse v. 
Ames (1890) 104 Mo. 91; the set-off of an unmatured debt being 
regarded as a preference. Fera v. Wichham (1892) 135 N. T. 223. 
Under a modification of this doctrine, this status is not fixed until final 
answer, and any debts may be set off -which mature before that time. 
Boston T. & S. Foundry Co. v. Mortimer (Mass. 1828) 7 Pick. 166. 
Some jurisdictions, however, permit such set-offs irrespective of the 
date of maturity. By the reasoning of these cases, the garnishor, 
Schuler v. Israel (1887) 120 U. S. 506, or assignee, St. P. & M. Trust 
Go. v. Lech (1894) 57 Minn. 87, has no greater rights than the judg- 
ment debtor or assignor, because, being a volunteer, Scott v. Armstrong 
(1892) 146 TJ. S. 499, he takes subject to all equities; Ey. Flour Go.'s 
Assignee v. Merck. Nat. Bank (1890) 90 Ky. 225; and hence the equity 
for set-off raised by the debtor's insolvency, Schuler v. Israel supra, is 
superior to the equities of other creditors. Nashville Trust Go. v. Bank 
supra. Further, there is no preference, since in the case of mutual 
debts it is only the balance which constitutes the assets for distribution. 
Nashville Trust Go. v. Bank supra. This view, adopted by the principal 
case, is provided for in some states by statute, Vt. Gen. Sts. c. 34, § 52; 
Ga. Civ. Code § 3755, and seems the sounder on principle; for it is 
difficult to see why the assignment or garnishment should bring about a 
result admittedly not effected by the prior insolvency alone. Fera v. 
Wichham supra. 

Torts — Adjoining Land Owners — Doty to Eestrain Employees. — 
The defendant's employees had for some time maliciously thrown 
missiles from the defendant's factory windows upon the plaintiff's 
adjoining land, a practice ultimately resulting in injury to the plain- 
tiff. The defendant had neglected to take due precautions to stop the 
practice. The complaint was drawn so as to support an action for 
either negligence or nuisance. Held, the defendant was liable on either 
ground. Hogle v. Franklin Mfg. Go. (N. T. 1910) 2 Daily Record 
No. 21. 

According to the policy of the common law which imposes an 
absolute liability under conditions where the duty to use due care is 
deemed inadequate, Holmes, Common Law 115, a land owner who 
brings upon his premises anything which is apt to do mischief if it 
escapes is liable to his neighbor for the injurious consequences of its 
escape. Rylands v. Fletcher (1866) L. E. 1 Ex. 265. A nuisance may 
arise from a use of premises which brings together a disorderly class 
of people to the annoyance of the neighborhood. Jacob Hall's Case 
(1670) 1 Mod. 76; Zing v. Betterton (1696) Skinner 625; King v. 
Moore (1832) 3 B. & Ad. 184. In either case, however, the liability 
arises from and depends upon the natural consequences of the particu- 
lar user. As the maintenance of a factory does not naturally result 
in malicious injury to adjoining proprietors, the principal case upon 
the ground of nuisance is without precedent, and, it is submitted, in- 
advisable, since a proprietor's liability for the acts of mischievous 
workmen outside the scope of their employment should not in justice 
be absolute. In supporting a recovery on the ground of negligence, the 
court imposes on the land owner the duty to protect an adjacent 
proprietor from the mischievous acts of persons on his land and under 
his control. Such a duty has been recognized toward invited persons, 
Swinerton v. Le Boutillier (N. T. 1894) 7 Misc. 639, and toward an 
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adjoining land owner in one decided . case. Fletcher v. B. & P. By. 
(1897) 168 U. S. 135. On the basis of negligence therefore the princi- 
pal case is not without judicial support, and in view of the hardship 
involved in denying the recovery for an injury which the owner of the 
premises could alone prevent, Fletcher v. B. & P. By. supra, is a 
desirable modification of orthodox common law doctrine. By analogy 
to the cases imposing an absolute liability, this liability for negligence 
might well be extended to employers other than land owners. 

Wills — Conditions in Restraint of Marriage — Intent of Testator 
as Affecting Validity. — The testator devised his property to his 
daughter, subject however to the condition that if she married, a part 
of the property should pass to her sisters. The daughter brought a bill 
in equity to free the devise from the condition. Held, the complainant 
was entitled to the relief prayed for, since the condition was void as 
being in restraint of marriage. Enosh v. Knosk (Mo. 1910) 129 S. W. 
666. See Notes, p. 756. 



